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to perform his or her duties, based on 
the serious health condition for which 
the employee took such leave. If an 
employer chooses to require a fitness- 
for-duty certification under such cir-
cumstances, the employer shall inform 
the employee at the same time it 
issues the designation notice that for 
each subsequent instance of intermit-
tent or reduced schedule leave, the em-
ployee will be required to submit a fit-
ness-for-duty certification unless one 
has already been submitted within the 
past 30 days. Alternatively, an em-
ployer can set a different interval for 
requiring a fitness-for-duty certifi-
cation as long as it does not exceed 
once every 30 days and as long as the 
employer advises the employee of the 
requirement in advance of the em-
ployee taking the intermittent or re-
duced schedule leave. The employer 
may not terminate the employment of 
the employee while awaiting such a 
certification of fitness to return to 
duty for an intermittent or reduced 
schedule leave absence. Reasonable 
safety concerns means a reasonable be-
lief of significant risk of harm to the 
individual employee or others. In de-
termining whether reasonable safety 
concerns exist, an employer should 
consider the nature and severity of the 
potential harm and the likelihood that 
potential harm will occur. 

(g) If State or local law or the terms 
of a collective bargaining agreement 
govern an employee’s return to work, 
those provisions shall be applied. 

(h) Requirements under the Ameri-
cans with Disabilities Act (ADA), as 
amended, apply. After an employee re-
turns from FMLA leave, the ADA re-
quires any medical examination at an 
employer’s expense by the employer’s 
health care provider be job-related and 
consistent with business necessity. For 
example, an attorney could not be re-
quired to submit to a medical examina-
tion or inquiry just because her leg had 
been amputated. The essential func-
tions of an attorney’s job do not re-
quire use of both legs; therefore such 
an inquiry would not be job related. An 
employer may require a warehouse la-
borer, whose back impairment affects 
the ability to lift, to be examined by an 
orthopedist, but may not require this 
employee to submit to an HIV test 

where the test is not related to either 
the essential functions of his or her job 
or to his/her impairment. If an employ-
ee’s serious health condition may also 
be a disability within the meaning of 
the ADA, the FMLA does not prevent 
the employer from following the proce-
dures for requesting medical informa-
tion under the ADA. 

§ 825.313 Failure to provide certifi-
cation. 

(a) Foreseeable leave. In the case of 
foreseeable leave, if an employee fails 
to provide certification in a timely 
manner as required by § 825.305, then an 
employer may deny FMLA coverage 
until the required certification is pro-
vided. For example, if an employee has 
15 days to provide a certification and 
does not provide the certification for 45 
days without sufficient reason for the 
delay, the employer can deny FMLA 
protections for the 30-day period fol-
lowing the expiration of the 15-day 
time period, if the employee takes 
leave during such period. 

(b) Unforeseeable leave. In the case of 
unforeseeable leave, an employer may 
deny FMLA coverage for the requested 
leave if the employee fails to provide a 
certification within 15 calendar days 
from receipt of the request for certifi-
cation unless not practicable due to ex-
tenuating circumstances. For example, 
in the case of a medical emergency, it 
may not be practicable for an employee 
to provide the required certification 
within 15 calendar days. Absent such 
extenuating circumstances, if the em-
ployee fails to timely return the cer-
tification, the employer can deny 
FMLA protections for the leave fol-
lowing the expiration of the 15-day 
time period until a sufficient certifi-
cation is provided. If the employee 
never produces the certification, the 
leave is not FMLA leave. 

(c) Recertification. An employee must 
provide recertification within the time 
requested by the employer (which must 
allow at least 15 calendar days after 
the request) or as soon as practicable 
under the particular facts and cir-
cumstances. If an employee fails to 
provide a recertification within a rea-
sonable time under the particular facts 
and circumstances, then the employer 
may deny continuation of the FMLA 
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leave protections until the employee 
produces a sufficient recertification. If 
the employee never produces the recer-
tification, the leave is not FMLA leave. 
Recertification does not apply to leave 
taken for a qualifying exigency or to 
care for a covered servicemember. 

(d) Fitness-for-duty certification. When 
requested by the employer pursuant to 
a uniformly applied policy for simi-
larly-situated employees, the employee 
must provide medical certification, at 
the time the employee seeks reinstate-
ment at the end of FMLA leave taken 
for the employee’s serious health con-
dition, that the employee is fit for duty 
and able to return to work (see 
§ 825.312(a)) if the employer has pro-
vided the required notice (see 
§ 825.300(e)); the employer may delay 
restoration until the certification is 
provided. Unless the employee provides 
either a fitness-for-duty certification 
or a new medical certification for a se-
rious health condition at the time 
FMLA leave is concluded, the em-
ployee may be terminated. See also 
§ 825.213(a)(3). 

Subpart D—Enforcement 
Mechanisms 

§ 825.400 Enforcement, general rules. 
(a) The employee has the choice of: 
(1) Filing, or having another person 

file on his or her behalf, a complaint 
with the Secretary of Labor, or 

(2) Filing a private lawsuit pursuant 
to section 107 of FMLA. 

(b) If the employee files a private 
lawsuit, it must be filed within two 
years after the last action which the 
employee contends was in violation of 
the Act, or three years if the violation 
was willful. 

(c) If an employer has violated one or 
more provisions of FMLA, and if justi-
fied by the facts of a particular case, 
an employee may receive one or more 
of the following: Wages, employment 
benefits, or other compensation denied 
or lost to such employee by reason of 
the violation; or, where no such tan-
gible loss has occurred, such as when 
FMLA leave was unlawfully denied, 
any actual monetary loss sustained by 
the employee as a direct result of the 
violation, such as the cost of providing 
care, up to a sum equal to 26 weeks of 

wages for the employee in a case in-
volving leave to care for a covered 
servicemember or 12 weeks of wages for 
the employee in a case involving leave 
for any other FMLA qualifying reason. 
In addition, the employee may be enti-
tled to interest on such sum, cal-
culated at the prevailing rate. An 
amount equaling the preceding sums 
may also be awarded as liquidated 
damages unless such amount is reduced 
by the court because the violation was 
in good faith and the employer had rea-
sonable grounds for believing the em-
ployer had not violated the Act. When 
appropriate, the employee may also ob-
tain appropriate equitable relief, such 
as employment, reinstatement and pro-
motion. When the employer is found in 
violation, the employee may recover a 
reasonable attorney’s fee, reasonable 
expert witness fees, and other costs of 
the action from the employer in addi-
tion to any judgment awarded by the 
court. 

§ 825.401 Filing a complaint with the 
Federal Government. 

(a) A complaint may be filed in per-
son, by mail or by telephone, with the 
Wage and Hour Division, Employment 
Standards Administration, U.S. De-
partment of Labor. A complaint may 
be filed at any local office of the Wage 
and Hour Division; the address and 
telephone number of local offices may 
be found in telephone directories or on 
the Department’s Web site. 

(b) A complaint filed with the Sec-
retary of Labor should be filed within a 
reasonable time of when the employee 
discovers that his or her FMLA rights 
have been violated. In no event may a 
complaint be filed more than two years 
after the action which is alleged to be 
a violation of FMLA occurred, or three 
years in the case of a willful violation. 

(c) No particular form of complaint is 
required, except that a complaint must 
be reduced to writing and should in-
clude a full statement of the acts and/ 
or omissions, with pertinent dates, 
which are believed to constitute the 
violation. 

§ 825.402 Violations of the posting re-
quirement. 

Section 825.300 describes the require-
ments for covered employers to post a 
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